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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of
$169,586 in petitioner’s Federal inconme taxes for 1999 and
additions to tax under sections 6651(a)(1), 6651(a)(2), and
6654(a). After concessions, respondent now asserts that
petitioner has a deficiency in inconme tax for 1999 of $24,860 and

is liable for an addition to tax under section 6651(a)(1l) of
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$6, 215. Respondent concedes that petitioner is not liable for
the addition to tax under section 6651(a)(2) or under section
6654.

The issues for decision are whether petitioner is entitled
to a deduction under section 166 for a bad debt |loss in 1999;
whet her petitioner is entitled to an interest expense deduction
under section 163; whether petitioner is liable for the addition
to tax for failure to file under section 6651(a)(1); and whether
a penalty should be awarded to the United States under section
6673 by reason of petitioner’s failure to exhaust his
adm ni strative renedi es.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Correspondence and comruni cati ons between the parties are set
forth in respondent’s notion to conpel production of docunents
and notion under section 6673. Petitioner resided in New York,
New York, at the time that he filed his petition.

Petitioner was not in a trade or business during 1999 but

received inconme as a result of investnents. [In 1999, petitioner
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recei ved $160,321.90 in long-termcapital gains, incurred
$1,747.11 in short-termcapital |osses, and received $1,744.71 in
ordinary dividends. Petitioner incurred and paid $12,575.47 in
i nvestment interest expenses in 1999.

Petitioner’s 1999 inconme tax return was due, pursuant to an
ext ensi on, on August 15, 2000. Petitioner did not file his 1999
i ncone tax return by August 15, 2000, or at any tinme prior to
June 15, 2003, as set forth below. The notice of deficiency in
this case was sent on April 9, 2002. The notice was based on
total inconme reported to the Internal Revenue Service (IRS) by
financial institutions with which petitioner did business. On
July 8, 2002, petitioner filed his petition, in which he clained
that there was no tax due for 1999.

On Septenber 2, 2002, respondent’s Appeals officer wote to
petitioner asking petitioner to set up a conference for possible
settlenment of this case. Petitioner did not respond to the
letter. On January 7, 2003, the Appeals officer again wote to
petitioner asking that petitioner call Appeals or send the
Appeal s officer information that supported petitioner’s case.

On January 14, 2003, this case was set for trial at the
trial session of the Court in New York, New York, beginning on
June 16, 2003. Attached to the notice of trial was the Court’s
Standing Pre-Trial Order that provided, anong other things:

You are expected to begin discussions as soon as
practicable for purposes of settlenent and/or
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preparation of a stipulation of facts. Valuation cases
and reasonabl e conpensati on cases are general ly
susceptible of settlenent, and the Court expects the
parties to negotiate in good faith with this objective
in mnd. Al mnor issues should be settled so that
the Court can focus on the issue(s) needing a Court
deci si on.

ORDERED that all facts shall be stipulated to the
maxi mum extent possible. Al docunentary and witten
evi dence shall be marked and stipul ated i n accordance
with Rule 91(b), unless the evidence is to be used to
i npeach the credibility of a witness. (bjections may
be preserved in the stipulation. |[If a conplete
stipulation of facts is not ready for subm ssion at
trial, and if the Court determnes that this is the
result of either party's failure to fully cooperate in
the preparation thereof, the Court may order sanctions
agai nst the uncooperative party. Any docunents or
materials which a party expects to utilize in the event
of trial (except for inpeachnent), but which are not
stipul ated, shall be identified in witing and
exchanged by the parties at |east 15 days before the
first day of the trial session. The Court may refuse
to receive in evidence any docunent or material not so
stipul ated or exchanged, unless otherw se agreed by the
parties or allowed by the Court for good cause shown.

* * %

On January 16, 2003, petitioner and the Appeals officer
assigned to the case discussed petitioner’s tax liability.
Petitioner indicated that he would provide information to the
Appeal s officer to support his contention that he did not owe any

tax. On January 17, 2003, pursuant to Branerton Corp. V.

Commi ssioner, 61 T.C. 691 (1974), respondent’s counsel invited

petitioner to a conference on February 13, 2003, at respondent’s
office and informally requested that petitioner produce certain

docunent s.
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On February 3, 2003, the Appeals officer again wote to
petitioner to say that he had not received the information he
requested; the Appeals officer gave petitioner another 10 days to
supply the information. Petitioner failed to respond to the
Appeal s officer’s letter of February 3, 2003. Petitioner failed
to attend the proposed “Branerton” conference schedul ed by
respondent’s counsel for February 13, 2003, failed to furnish
respondent with the docunents requested, and failed to contact
respondent for the purpose of rescheduling the conference.

On March 24, 2003, pursuant to Rule 72, respondent served on
petitioner Respondent’s Request for Production of Docunents.
None of the requested docunents were provided to respondent in
response to this request. On May 5, 2003, respondent filed a
notion to conpel petitioner to produce the requested docunents.
On May 6, 2003, the Court granted respondent’s notion to conpel
t he production of docunments and ordered petitioner to produce
t hose docunents by May 20, 2003. To the extent that respondent’s
notion requested sanctions if petitioner failed to conply with
the Court’s order, the notion was set for hearing on June 16,
2003. Petitioner did not produce the docunents by May 20, 2003,
as ordered by the Court, or at any tinme prior to the trial date.

On June 3, 2003, respondent’s counsel sent to petitioner a
proposed stipulation of facts and a letter requesting that

petitioner either sign the stipulation or call respondent’s



- 6 -
counsel imedi ately to discuss his concerns. Petitioner did not
respond to this letter.

On June 12, 2003, respondent’s counsel called petitioner and
| eft a nessage asking that petitioner tel ephone to discuss the
stipulation of facts. On June 12, 2003, petitioner |left
respondent’s counsel a nessage to the effect that he woul d not
sign the stipulation because he did not agree with it. On
June 12, 2003, respondent’s counsel left petitioner a nessage
asking that petitioner neet at 10:00 a.m on June 13, 2003, to
prepare a stipulation of facts that petitioner would be willing
to sign. On June 13, 2003, petitioner telephoned respondent in
the afternoon and left a nmessage that he was unable to neet that
nor ni ng because he had just received respondent’ s nessage
requesting the neeting.

On Sunday, June 15, 2003, petitioner submtted to respondent
a Form 1040, U.S. Individual Income Tax Return, for 1999. In
addition to claimng basis in the stock that he had sold and that
had been determned in the notice of deficiency to result in
capital gains, petitioner clained bad debt | osses of $260, 770.

When the case was called for trial on June 16, 2003,
petitioner presented for the first time various docunents that
had been requested by respondent and ordered produced by the
Court’s order of May 6, 2003. He did not present any cancel ed

checks supporting the alleged bad debt |osses. He presented
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purported third-party prom ssory notes dated Decenber 28, 1998,
and January 7, 1999, referring to paynent on Decenber 31, 1999,
for “any and all” |oans or noneys received during 1999, w thout
any specific anounts nentioned. Respondent had no opportunity to
contact the alleged obligors on the notes. The Court granted
respondent’s notion for sanctions and ordered that petitioner
woul d not be allowed to introduce into evidence docunents that
had not been tinely produced in accordance with the Standing
Pre-Trial Order or the order granting respondent’s notion to
conpel production.

The case was recalled for trial on June 19, 2003, at which
time the parties filed a Stipulation of Facts resol ving al
i ssues other than those set forth above. After several del ays,
on Decenber 15, 2003, petitioner filed an answering brief to
whi ch he attached copi es of cancel ed checks dated in 1999 that
purportedly support the bad debt expense cl ai ned.

Di scussi on

Bad Debt Expense

In order to be eligible for a bad debt deduction for debts
t hat becanme worthl ess, petitioner nust prove that a bona fide
debt existed and that the debt becanme worthless in the year in
whi ch he clainmed the deduction. Sec. 166(d); sec. 1.166-5(a)(2),

| ncome Tax Regs.



- 8 -

The thrust of petitioner’s testinony is that he nade | oans
to virtual strangers over the course of 1999, through Decenber
1999, pursuant to “prom ssory notes” that did not specify any
anounts due, in order to earn favorable interest. Petitioner
testified as foll ows:

in 97 and ‘98 and ‘99 | was actively involved in it
and when | found the market was going down | started
liquidating and fortunately | had the opportunity to
meet this group and | thought that rather than putting
my noney in the bank making two percent or three
percent | had an opportunity that they would give ne
six percent and | could therefore secure the fund for
mysel f.

Then later on if sonething panned out where they

went | PO or sonething else | mght be able to have sone

opportunity there. So | asked themto provide ne a

prom ssory note which they did for ‘99 on the basis

that | would provide themthe funds as they needed it

and as | had the avail able when | had al ready cashed

sone of ny stocks. * * *
Petitioner then clains that, in early 2000, he concluded that the
all eged “l oans” were worthl ess.

Whet her a bona fide debtor-creditor relationship exists is a
guestion of fact to be determ ned upon consideration of all of

the facts and circunstances. Fi sher v. Commi ssioner, 54 T.C.

905, 909 (1970). Anobng the factors that are commonly consi dered
i n deciding whether there was a reasonabl e expectation, belief,
and intention of repaynent are: (1) Whether a note or other

evi dence of indebtedness exists, dark v. Comm ssioner, 18 T.C.

780, 783 (1952), affd. 205 F.2d 353 (2d Gr. 1953); (2) whether

interest is charged, id.; (3) whether there is a fixed schedul e
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for repaynents, id.; (4) whether any security or collateral is

requested, Zimmernman v. United States, 318 F.2d 611, 613 (9th

Cr. 1963); (5) whether a demand for repaynent has been made,

Montgonery v. United States, 87 C&. d. 218, 23 F. Supp. 130

(1938); (6) whether any repaynents have been nmade, Estate of Anes

v. Comm ssioner, a Menorandum Opinion of this Court dated Feb. 7,

1946; and (7) whether the borrower was solvent at the tinme of the

|l oan, Jewell Ridge Coal Corp. v. Commi ssioner, 318 F.2d 695, 699

(4th Cr. 1963), affg. T.C. Meno. 1962-194. For reasons set
forth above, the belatedly tendered notes were not reliable and
were not received in evidence. There was no evidence offered
with respect to the other factors.

Respondent argues, and we agree, that it appears from
petitioner’s testinony that the funds advanced as cl ai med by
petitioner were investnments, not bona fide |loans. There was no
apparent investigation or evidence of the financial solvency of
the alleged borrowers or evidence that they intended to repay
petitioner for the advances. |In addition, petitioner presented
no objective evidence that the advances becanme worthl ess by the
end of 1999. It is inprobable that he would have continued to
| end noney through Decenber 1999 and that the advances
si mul t aneousl y becane wort hl ess.

Petitioner did not disclose to respondent or present any

i nformati on concerning the purported | oans until the day of
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trial, thus precluding any reasonabl e i nvestigation of events
that occurred 4 years earlier. Petitioner’s testinony at trial
was vague and concl usory, and he attenpted to add additi onal
details only in his answering brief, after respondent pointed out
the defects in his case. Although he clainmed at trial that he
had no noney to enpl oy counsel or a collection agency to pursue
collection, he asserted in his posttrial brief that he had

enpl oyed counsel and a coll ection agency. There is no evidence
or even suggestion as to the dates on which collection efforts
were pursued. The statenents contained in petitioner’s answering
brief, of course, cannot be considered as evidence. Rule 143(b).
Hi s inconsistent assertions are, however, an indication of the
unreliability of his testinony at trial. In any event, none of

t he bel ated subm ssions would cure the gaps in petitioner’s
evidence with respect to the bona fides of the alleged |oans, the
capacity and intent of the alleged debtors, or the worthl essness
of the alleged debts during the sane year in which they were
allegedly created. Petitioner’s clainms are inprobable, and we

cannot accept them Geiger v. Conm ssioner, 440 F.2d 688, 689

(9th CGr. 1971), affg. T.C. Meno. 1969-159.

| nvest nent | nterest Expense

Section 163 allows a deduction for interest paid during the
taxabl e year. Section 163(d), however, limts the anmount of the

investnment interest that is deductible by individual taxpayers to
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net investnment inconme. Petitioner had net investnent incone of
$1,744 in 1999.

Under section 163(d)(4)(B), a taxpayer nay elect to increase
net investnment inconme by net capital gain fromproperty held for
investnment. The el ection, however, nust be nmade on or before the
due date, including extensions, of the tax return for the year in
whi ch the net capital gain is recognized. Sec. 1.163(d)-1,
| ncome Tax Regs. Because petitioner did not file a tinely
return, he is not entitled to the el ection.

Petitioner has offered no evidence or argunent with respect
to respondent’s disall owance of his clainmed investnent interest
expense. Respondent’s determnation in this regard is sustained.

Section 6651(a)

Petitioner contends that he was not required to file a tax
return for 1999 because no tax was due. The stipul ated anmounts
of incone that he received during that year, however, far exceed
the threshold requirenents for individuals to file returns.
Respondent has carried the burden of production inposed by

section 7491(c). See Hi gbee v. Conm ssioner, 116 T.C. 438, 447

(2001). In order to avoid the penalty under section 6651(a),
petitioner nust establish reasonable cause for his failure to
file. Hi s purported belief, clearly m staken, is not reasonabl e
cause. There is no indication that petitioner sought conpetent

pr of essi onal advice with respect to his 1999 tax return. Even if
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he had, his delinquency woul d not necessarily be excused. See,

e.g., United States v. Boyle, 469 U S 241, 251-252 (1985); see

al so Adans v. Conmi ssioner, T.C. Menp. 1982-223, affd. w thout

publ i shed opinion 732 F.2d 159 (7th Gr. 1984). Petitioner did
not have reasonabl e cause for his failure to file his return on a
tinely basis, and he is liable for the addition to tax under
section 6651(a)(1).

Fai lure To Exhaust Adm nistrative Renedi es

Section 6673(a) provides for a penalty, in an anpbunt not in
excess of $25,000, whenever it appears to the Tax Court that
proceedi ngs before it have been instituted or naintai ned by the
taxpayer primarily for delay or “the taxpayer unreasonably failed
to pursue avail able adm nistrative renedies”. An award under
this section may be appropriate if a taxpayer fails to conply
Wi th respondent’s request for records nmade prior to trial when,
had he produced those records when requested, there would have
been fewer disputed issues at the commencenent of trial. See

Edwards v. Conmi ssioner, T.C. Menp. 2002-169; and Edwards v.

Commi ssioner, T.C Menp. 2003-149 ($24,000 penalty inposed where

t he taxpayer took frivol ous and groundl ess positions and
unreasonably failed to pursue avail able adm nistrative renedies).
A sanction is al so appropriate under section 6673 where a

t axpayer’s procrastination has increased the cost of litigation.

See Griest v. Conm ssioner, T.C. Meno. 1995-165 ($1, 000 penalty
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awar ded where a case was settled at the time of trial after the

t axpayer substantiated his basis to reduce sal es proceeds

determ ned to be incone).

The record in this case establishes repeated failures of
petitioner to neet wwth the IRS or respondent’s counsel and to
provide the information that ultimately led to the stipulation
and settlenent of various itenms of inconme in this case. There
was no stipulation with respect to the claimed bad debt expenses
because petitioner did not raise themprior to trial, tendered
purported notes only the day of trial, and tendered copi es of
cancel ed checks 6 nonths after trial as an attachment to his
answering brief. Petitioner’s failure to produce the docunentary
materials was a violation of the Court’s Standing Pre-Trial Order
and the specific order of May 6, 2003, granting respondent’s
nmotion to conpel production of docunents. Petitioner’s only
explanation is that he was busy and that he did the sanme thing in
relation to a prior case that was settled with a determ nation
that he owed no additional taxes for 1994 and 1998. Petitioner’s
violation of the Court’s orders and Rules on a prior occasion,
however, is not an excuse for his repeating that conduct. The
record supports the inference that petitioner naintained this
action primarily for delay. 1In any event, the record is clear
that he unreasonably failed to pursue avail able adm nistrative

remedi es. The facts of this case are indistinguishable from
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those in Giest v. Conm ssioner, supra. Qur decision wll

require petitioner to pay to the United States a penalty of
$1, 000.

To reflect the concessions by respondent and the foregoing,

An appropriate order and

decision will be entered

under Rul e 155.




